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_______________________________________________________________ 

DECISION OF THE ENVIRONMENT COURT ON COSTS 

_______________________________________________________________ 

A. The First Respondent’s application for costs is granted in the sum of 

$25,000. 
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B. The Applicants are to pay the Second Respondent costs in the sum of 

$15,000. 

REASONS 

Introduction  

[1] This matter concerns an application for enforcement orders lodged by the 

Applicants in late January 2020.  Those orders sought the cessation and removal of 

certain flood protection works in the Hutt River by the First Respondent which the 

Applicants alleged were unlawful and causing or contributing to the erosion of a cliff 

on their land. 

[2] The application was accompanied by extensive affidavit evidence from Dr Ian 

Stewart and Professor Tim Davies.  Dr Stewart provided a chronology of flood 

protection works undertaken in the river by both the Applicants and the First 

Respondent since the early 1960’s while Professor Davies considered the impact of 

those works finding that: 

The location and timing of the erosion of Teasdale’s bend since about 1990 
corresponds to the expected result of erosion/flood control works in reducing 
flows across holes 11-18 of the golf course and correspondingly increasing the 
flood flows around the bend. The erosion/flood control work has caused 
unnatural diversion of flood flows and consequential bank erosion, resulting in 
loss of Teasdale’s land. This loss of land is likely to continue into the future.  

[3] This can be contrasted with evidence lodged by Mr John Philpott for the First 

Respondent in August 2020 which reached an alternative conclusion: 

In my view, erosion of the Teasdale cliff demonstrably began 14-20 years prior 
to the Club’s erosion protection works that Mr Davies considers to be the 
single dominant cause. I do not consider there is any single dominant cause, 
and that erosion of the Teasdale cliff can be explained by the natural and man-
induced changes to the alignment of the river, for which the Club is not 
responsible. To the extent that there is any dominant cause of the erosion of 
the Teasdale cliff, I consider that dominant cause would be the significant 
change to the alignment of the channel between 2850 and 2870 that occurred 
after 1951 but before 1966. I consider the continued retreat of the upper cliff 
face is unrelated to flows in the river, and is caused independently by the 
wetting and drying of unconsolidated material along the upper face. 
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[4] Professor Ian Fuller, providing evidence for the Second Respondent in August 

2020 reached a slightly different conclusion again finding that: 

There is a natural cycle of erosion in this type of river, which is determined by 
both flood regime and channel morphology and alignment. I believe that these 
natural processes have been enhanced by the prevention of flood flow dispersal 
by construction of a bank on the true left at the golf course, but I do not believe 
that these works are the sole reason for erosion of Teasdale’s Bend. It is 
important to recognise that there were several flood events after 1980 that 
would have exceeded the approximate threshold for bank erosion at Teasdale's 
Bend ... even if flows had been able to dissipate across the floodplain (golf 
course). Some erosion in this period was therefore inevitable, especially taking 
into account channel alignment. 

[5] Responding to that evidence and accounts of flooding on the golf course land 

outlined by the First Respondent’s witnesses, Professor Davies reviewed his evidence 

in a Second Affidavit dated 13 November 2020, which found: 

The evidence presented, to the effect that the golf club bank works will have 
had no, or only minor, effect on the erosion of the cliff at Teasdale’s Bend, is 
in my opinion almost entirely qualitative in nature. By contrast, my original 
evidence and that herein are based on quantitative data and on a formal 
mathematical model that has been shown to correspond well to post-1990 
flood occurrences; these show unequivocally that the impact of the golf club 
bank works on erosion of Teasdale’s Bend is major, on its own resulting in 
almost an eight-fold increase in erosion over the period 1990-2019. 

[6] Professors Davies and Fuller and Mr Philpott attended expert conferencing in 

late July 2021.  A Joint Witness Statement (JWS) was produced which confirmed 

agreement among the experts that: 

• The hydrology identifies a flood rich period; and  

• There are several mechanisms that can cause erosion at the bend. 

[7] The JWS, however, recorded differing points of view on: 

• the accuracy of the model, including the Lidar measurements, in 

predicting changes in erosive power around the bend from changes in 

the left bank height; 

• the duration of the temporary raising of the left bank; and 
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• the influence of channel alignment resulting from upstream channel 

works. 

[8] The submissions for the Applicants on costs dated 8 December 2023 indicate 

that subsequent to the JWS, Professor Davies undertook further work to try to 

determine a clear causative factor in respect to the erosion.  The submissions record 

that he was unable to identify anything “that cannot be said to be already addressed 

by the steps the Club took to correct non-compliance”.   

[9] It is not clear when this work was completed but the submissions record that 

it was as a result of this work and the divergent opinions of the experts that the 

Applicants withdrew the application for enforcement orders.   

Application for costs 

[10] Against that background, the Applicants and Second Respondent have 

reached agreement on the matter of costs and provided a consent memorandum to 

the Court dated 28 November 2023.  I will make an order giving effect to that 

agreement. 

[11] The First Respondent has filed an application for costs dated 27 November 

2023 seeking costs against the Applicants.  The First Respondent seeks a contribution 

of $27,883.02 being 66 per cent of its total costs incurred in responding to the 

application for enforcement orders.  The Applicants filed a reply on 8 December 2023 

accepting that there would be “an order of some sort for costs in the Club’s favour” 

but submitting that a “fairer and more appropriate proportion would be an order for 

payment of one third of the Club’s actual costs”.  

Section 285 Resource Management Act  

[12] Under s 285 of the Act, the Court may order any party to pay to any other 

party the reasonable costs and expenses incurred by that party.  The Environment 

Court Practice Note also sets out guidelines in relation to costs.  However, it does not 

create an inflexible law or practice. 
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[13] Relevantly the Environment Court, unlike the High Court, does not have a 

general practice that a successful party is entitled to costs.  The purpose of a costs 

award is not to penalise an unsuccessful party, but to compensate successful parties 

where that is just. 

[14] When considering an application for costs, the Court will make two 

assessments.  The first assessment is whether it is just in the circumstances to make 

an award of costs.  The second assessment, having determined that an award is 

appropriate, is deciding the quantum of costs to be awarded. 

[15] When determining quantum, the court has declined to set a scale of costs.  

However, while there is no scale, costs awards have generally fallen into three 

categories: 

(a) standard costs which generally fall within a comfort zone of 25 – 33 

per cent of the costs actually incurred; 

(b) higher than normal costs, where aggravating or adverse factors might 

be present; and 

(c) indemnity costs, which are awarded only rarely, in exceptional 

circumstances.  

[16] The decision Development Finance Corporation of New Zealand Ltd v Bielby1 outlined 

five factors that may be taken into account when awarding higher than normal costs: 

(a) where arguments are advanced without substance; 

(b) where the process of the court is abused; 

(c) where the case is poorly pleaded or presented, including conducting a 

case in such a manner as to unnecessarily lengthen the hearing;  

(d) where it becomes apparent that a party has failed to explore the 

 

1  Development Finance Corporation of New Zealand Ltd v Bielby [1991] 1 NZLR 587 (HC). 
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possibility of settlement where compromise could have been reasonably 

expected; and  

(e) where a party takes a technical or unmeritorious point and fails.   

[17] These factors are listed in the Court’s Practice Note. 

Costs against the Applicants 

[18] Utilising the Bielby factors, the First Respondent argues that an award of higher 

than normal costs is appropriate in this instance because the enforcement order was 

in part “legally flawed from the outset”; some of the evidence was irrelevant and/or 

missing and the actions of the Applicants in delaying withdrawal of the proceedings 

and/or bringing the proceedings in the first place were irresponsible and lacking 

objectivity.   

[19] For its part the Applicants say the situation with the river, flood protection 

works and the erosion of its land was complex and “difficult to disentangle or distil” 

and that the accepted historic non-compliance by the golf club with the permitted 

height of flood protection works gave them cause to pursue the matter.    

Is an award of costs warranted? 

[20] As the Court found in Wislang v Martin2 “it is accepted practice that where 

privately instigated enforcement proceedings are unsuccessful costs will follow the 

event unless particular circumstances dictate otherwise”.  This is because, as the Court 

articulated in Clark v Porirua City Council:3 

……unsuccessful applicants for enforcement orders are at a potentially greater 
risk of an award of costs than participants in other Environment Court 
proceedings because enforcement order applications are treated as akin to 
proceedings for injunctions in the general Courts. That is not to say that costs 
will always automatically follow the event in unsuccessful enforcement 
proceedings, however there is a high degree of likelihood that they may do.   

  

 

2  Wislang v Martin W85/97, 28 October 1997. 
3  Clark v Porirua City Council W026/08, 8 May 2008. 
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[21] Put simply, in enforcement proceedings a private respondent has no choice 

but to become involved.4  That is the situation here with the First Respondent put to 

considerable expense in defending an action that they had no choice but to participate 

in.  As such, I find it appropriate that an award of costs is made. 

Quantum 

[22] The First Respondent argues that higher than normal costs are appropriate on 

the grounds that one aspect of the application lacked jurisdiction, the evidence was 

too detailed on irrelevant matters and not detailed enough on relevant matters, and 

the Applicants’ conduct was unreasonable.    

Lack of Jurisdiction 

[23] It is accepted that the enforcement orders sought included the change or 

cancellation of the First Respondent’s resource consent which is not a remedy 

available on a private enforcement order.  This was, however, only one aspect of the 

orders sought and there is no evidence that the inclusion of this matter imposed a 

greater time or cost commitment on the First Respondent.  I am therefore not 

persuaded this constitutes a Bielby factor warranting a higher award of costs.   

Provision of Evidence  

[24] Similarly, I am not satisfied that the First Respondent’s arguments regarding 

the provision of too much or too little evidence can be said to be an abuse of the 

Court’s process or to constitute poor case management such that higher than normal 

costs should be awarded.  The JWS did not identify significant information gaps and 

matters such as the calling of the model developer (Throssel) could have been 

expected to have been dealt with during the course of the hearing.   The matter of 

obtaining survey data was a decision for the First Respondent to make and, again, I 

do not consider that to justify a higher than normal award of costs.  

 

4  Topping v C Gibbons Holdings Ltd C121/92, 23 December 1992. 
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Applicants’ conduct 

[25] To the extent that the First Respondent asserts that the Applicants are 

irresponsible and persistent litigants, I do not find this to be the case.  It is clear from 

the affidavit evidence that issues regarding flood protection works in and around the 

river (by both the First Respondent and the Applicants at varying times) and the 

implications such works may have on neighbouring land in terms of increased 

flooding risk and/or erosion are longstanding and multifaceted.  The JWS highlights 

this complexity.   

[26] Against that background, the application was accompanied by expert evidence 

that suggested flood protection works undertaken by the First Respondent may have 

been responsible for increased erosion of the Applicants’ land.  Recognising that the 

differences between the parties have not been tested and no orders have been made, 

on the information I do have, I do not consider that the original application was 

entirely without substance or that the Court’s process was being used inappropriately 

or for an ulterior purpose.    

[27] I do, however, accept that once evidence was received from the Council 

confirming the works were fully compliant, it was incumbent on the Applicants to 

review their position.  In that regard I accept the First Respondent’s submissions that 

the delay between receipt of all evidence in May 2022 and the withdrawal in 

November 2023, just some weeks out from the hearing, was unreasonable.  The 

Applicants submit that they had signalled the withdrawal in early October 2023 but 

this does not explain the lengthy gap from May 2022.   From the submissions made 

it can be discerned that Professor Davies carried out further analysis during this time, 

but again that does not explain the nearly 18 month delay.  Moreover, the withdrawal 

when it did come was less than 4 weeks before the hearing was due to begin.   

[28] Considering the above findings and the general principles for the awards of 

costs under s 285 of the RMA, I consider an award in the sum of $25,000 is warranted.  

This constitutes approximately 60 per cent of the First Respondent’s costs, which I 

have reviewed and find to be fair and reasonable.  This costs award may be enforced 
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(if necessary) in the District Court at Hutt Valley. 

[29] In accordance with the agreement as to costs between the Applicants and the 

Second Respondent, I will order that the Applicants pay the Second Respondent the 

sum of $15,000. 

 

______________________________  

L J Semple 
Environment Judge 


